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Construction and Engineering
- frequently asked questions

Below are some typical FAQs and responses. If this document does not address any
questions you have, please contact our construction team using the details overleaf.

What are the main contract structures

for a construction project?

The main options for structuring a construction project
are design and build, the traditional method and
management contracting. There are other options, but
these form the main types of contract structure.

What are the differences between

the contract structure options?

In design and build projects, a contractor takes
responsibility for the entire project employing a design
team and taking control of the design and
construction. In the traditional method, the developer
employs the design team and a contractor is
responsible for construction only. In management
contracting, a developer takes on a design team
directly and a contractor as a management contractor,
with responsibility for managing the project but no
direct construction responsibility. How best to
structure the project will depend on many factors and
getting advice from a solicitor with experience in
construction projects can help you decide what is right
for you.

What are collateral warranties?

Collateral warranties are intended to provide a
contractual remedy for parties with an interest in the
construction project, such as a purchaser or a tenant,
but who do not have a direct contract relationship with
those doing the work on the project. In a design and
build contract for example, the designers and the main
contractor will give collateral warranties to a
purchaser, tenant and funder so that if there are defects
in the work, they will have a remedy against the
designer or main contractor responsible for breach as
of their contracts. Other parties are sometimes also
expected to give collateral warranties.

What do collateral warranties cover?
Collateral warranties usually include terms reflecting
the terms in the main contract or contracts, dealing
with the standard of care required by those designing
and carrying out the work and standard of materials,
the requirement for professional indemnity insurance
and copyright issues, amongst others. The negotiation
and drafting of collateral warranties is complex and a
solicitor with experience in this area can help to
ensure your interests are protected.
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How are disputes dealt with?

If the parties cannot resolve their dispute between
themselves, there are a number of options for
resolving disputes. These include Alternative Dispute
Resolution methods, (such as adjudication or
arbitration) or taking court action.

What is Alternative Dispute Resolution?
Alternative Dispute Resolution (ADR) is any means of
settling disputes without going to court, including
mediation, arbitration, expert determination and
conciliation. Common forms of ADR in construction
disputes are adjudication and arbitration. It is used
within business practice generally and within the court
system in England and Wales.

Do I need to consider ADR?

In most construction disputes ADR will be required as
a result of the terms of your contract, or as a
requirement, as in the case of adjudication. Even if it
is not strictly required, it makes sense to consider
ADR to resolve disputes as it can be less expensive
than court proceedings. If you do go straight to court
without reasonably trying ADR first, you could end up
paying more costs in those court proceedings as a
result. In fact there is a pre-action protocol that applies
to construction and engineering disputes which the
parties must follow if they want to litigate. The
protocol aims to encourage more contact, better
investigation and communication between the parties,
with the aim of settlement.

What is adjudication?

Adjudication is used in construction related disputes.

Construction contracts must allow for disputes to be
referred to adjudication, where an impartial third party
provides a decision, which the parties can accept as
binding. Adjudication is intended to provide a quick
decision on disputes so that work can continue.
Adjudication is quicker and less expensive than
arbitration or court action. In most cases the
adjudicator’s decision is final and binding, though
sometimes there can be a final decision by an
arbitrator or judge.

What 1s arbitration?

Arbitration is used in construction disputes as an
alternative to court action. The arbitrator is an
independent third party and makes a decision to
resolve the dispute, which in most cases is legally
binding on both sides. The advantages of arbitration
over court action are that it can be quicker and cheaper
and usually the process remains confidential.

If you would like to discuss any of the above, contact a member of the
construction team using the details below.

Catherine Kay

t: 0161 234 8861

e: catherinekay@georgedavies.co.uk,

Kelvin Parry
t: 0161 234 8831
e: kelvinparry@georgedavies.co.uk

Disclaimer

The contents of this flyer do not constitute legal advice. You should always consult
a suitably qualified lawyer for professional advice about any specific legal matter of i
concern to you. George Davies Solicitors LLP, its partners and staff do not assume
any responsibility for information contained within this document and disclaim all

liability relating to such information.
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